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Abstract
Although until now Indonesia still applies capital punishment, efforts to limit its application are still being 
made, including improving the procedures for its implementation. One way to ensure that the execution of 
the death penalty is still carried out with respect for life is to involve doctors in treatment and the execution 
of the death penalty. In addition, in the reform of Indonesian criminal law (Draft KUHP), a policy for 
postponing death penalty has been formulated. Those sentenced to death are given the opportunity to improve 
themselves for a certain time (10 years). If within the grace period the convict can show improvement in 
himself, then the death penalty need not be carried out and replaced with deprivation of liberty. 
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Introduction

Execution of the death penalty can be carried out 
in several ways, either by shooting or injecting with 
medicinal drugs, including using sodium thiopental or 
Pentothal, Pancuronium bromide, Potassium chloride, 
etc. with high doses of doctors and medical teams. The 
responsible for the execution to determine whether the 
convict is really dead. 

Not many people understand that the role of doctors 
in providing treatment and execution of penal death in 
Indonesia is very important. His presence is very much 
needed, because doctors have a role to ensure the death 
of the convict. In the provisions of Article 4 letter c 
juncto Article 15 letter m Regulation Of The Head Of 
The State Police Of The Republic Of Indonesia Number 
12 Year 2010 Concerning Procedures For Execution 
Of Penal Death, it is determined that the doctor puts a 
black mark on the shirt of the convict at the position of 
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the heart as the target of shooting, then the Doctor and 
Team 2 keep away from the convict. Even in the event 
that after the execution the convict still shows signs of 
life, the doctor has the authority to order an end shot to 
ensure that the convict is really dead.

Embryonally, the debate onpenal deathin Indonesia 
has lasted for a long time. The debate has placed at least 
two opposing perspectives, the perspective that rejects 
penal deathand either by shooting or administering 
drugs that are injected into inmates the perspective that 
supports capital punishment.(1) The perspective that 
rejects the penal deathis based on several rationalities 
as follows:

a.	 Treatment of soul consciousness through penal 
death is not a punishment because it does not meet all 
the criterias required for a punishment. According 
to Modderman, the penal deathis not equal with 
the criminal’s wrongdoing, with its imposition the 
possibility to improve oneself for the perpetrators is 
completely closed. The certainty of the judge’s verdict 
that is right, correct and fair is difficult to guarantee 
because after all the judge is still a human.The penal 
deathcloses altogether the possibility of reviewing the 
verdicts that may be wrong, and the sentence as well as 
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the executionof penal deathhave a bad effect on society.

b.	 A human’s life, even a criminal, should not 
casually be taken away by the execution of capital 
punishment or attempts to provide a treatment that can 
kill.

c.	 Had treatment the penal death been considered 
as a tool to scare the prospective criminals, it would be 
difficult to accept the idea of sentence commutation.

Meanwhile the perspective that supports the penal 
death is based on several rationalities as follows:

a.	 Penal death guarantees that the criminal will not 
commit crime anymore, hence the people will no longer 
be disturbed by the criminal.

b.	 Penal death is a powerful repression tool for the 
government, hence the people’s interest is guaranteed 
and the peace and the order of the community are 
protected.

c.	 Penal deathis also functioned as a means of 
general prevention, hence the prospective criminals will 
abort their intention to commit crime. 

The Role of Doctors in the Execution of Penal 
Death

Even though Indonesia is still apply death penalty, 
its implementation still respects the values of life by 
including doctors in executions. Doctors who play an 
important role in treatment and the execution of the 
death penalty in Indonesia are explicitly stated in Article 
4 in conjunction with Article 15 which states that is 
determined that the doctor puts a black mark on the shirt 
of the convict at the position of the heart as the target of 
shooting, then the Doctor and Team 2 keep away from 
the convict. Meanwhile, in the provisions of Article 15 
letter w it is also stated that the Executive Commander, 
the Executing Attorney, and the Doctor examined the 
convict’s condition and according to the Doctor that the 
convict was still showing signs of life, the Executing 
Prosecutor ordered the Executive Commander to carry 
out the final shooting. Apart from gunfire, there are 
countries that are still using drugs capable of transmitting, 
the convicted person will die within one or two minutes 
after the drug is injected.

Doctors have a very important role in treatment and 
the execution of capital punishment because doctors 
play a role in determining the death of the convict after 
being executed. The involvement of doctors in the 
execution of capital punishment can also be interpreted 
as an effort to ensure that the execution of the crime 
does not conflict with human values. The role of doctors 
can then be seen in the provisions of Article 15 letter 
y Regulation Of The Head Of The State Police Of The 
Republic Of Indonesia Number 12 Year 2010 Concerning 
Procedures For Execution Of Penal Death which states, 
this final shooting can be repeated, if according to the 
doctor’s statement there is still signs of life. Based 
on the provisions of Article 15 letter y, it can be seen 
that the position of doctors in the execution of capital 
punishment plays a key role in ensuring the death of the 
convicted person. Such an important role for doctors in 
the execution of capital punishment is also evident from 
the provision of Article 15 letter z which states that the 
execution of capital punishment is declared complete, if 
the doctor has stated that there are no more signs of life 
in the convict. 

Penal Death in the Perspective of Islamic Law

Talking about penal death in an Islamic perspective 
is seen as urgent in its relation to thepenal deathissue 
in Indonesia. Its urgency is at least due to several 
reasons. First, although it is not mentioned in the 
constitution as an Islamic state(2)—hence it cannot be 
formally referred to as an Islamic state(3)—Indonesia 
is known as the largest Muslim nation in the world. 
Apart from that, most people are lacking the intellectual 
sophistication in understanding Islamic teachings, both 
due to historical and cultural factors.(4) Second, even 
though Indonesia does not describe itself as a religious 
state, constitutionally, Indonesia has established itself 
as a state based on the principle of Belief in One 
Supreme God.(5) Therefore, according to Hazairin, as 
quoted by Jimly Asshiddiqie, he stated that in Indonesia 
something that contradicts the religious rules must not 
occur or apply.(6) All legitimate religions in Indonesia 
have the same opportunity to fill the formation of legal 
system—including criminal law—in Indonesia based 
on Pancasila.(7) In its relation to Islamic law, Islamic 
values—whether taken from the textual sources of Al-
Qur’an and al-Hadith, from the sources inspired from 
socio-historical or empirical experiences regarding the 
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application of fiqh law throughout the Islamic history, or 
the local sources of Indonesian people—are the sources 
of law that can color the reformation of national law.
(7) Third, the law essentially is not an institute that falls 
from the sky, but it is rooted in a certain socio-cultural 
community.(8) The law is a reflection of the values that 
live in its society.(9) The law is essentially an extension 
of the will and the desire of the people. It is essentially 
more a reflection of certain social ideal.(10) The law that 
isout of its social context will be a burden on its society.

Based on the consideration of religious demographyon 
one hand, and the mandate of the constitution on the 
other hand as explained above, the penal deathdiscussion 
in the Islamic perspective is seen as urgent in its relation 
with the penal deathdiscussion in Indonesia. Given that 
there are so many Islamic legal sources—including 
those relating to capital punishment—on this occasion, 
it is sufficient to refer to the main and first source of law 
in Islam, namely the Al-Qur’an. Some verses of the Al-
Qur’an which explicitly provide the basis for the penal 
deathapplicationincludingAl-Qur’an Surah Al-Ma’idah 
verse 45 and Al-Qur’an Surah Al-Baqarahverse 178.

Based on the two verses of the Qur’an mentioned 
above, it is concluded that Islam provides legitimacy 
for penal deathin the form of qishaash. Qishaashmeans 
taking the same retaliation. However, it should be 
noted(11), that the concept of qishaash in the Islamic law 
contains a certain “uniqueness”. Although its type and 
method have been explicitly determined in the Qur’anic 
text—thus qualifying as a hudud crime—but in qishaash, 
law enforcement is highly dependent on the final attitude 
shown by the victims of qishaash crime (in the case 
ofqishaash crime of persecution) or by the victim’s 
family (in the case ofqishaash crime of murder).(12) 

Conceptually, the punishment commensurate with 
the action (qishaash) also developed in the western 
world. This concept in the western world is known as 
retributive theory,(12) which starts from the idea that the 
punishment must be based on a crime (let the punishment 
fit the crime).(13) According to this theory, the punishment 
becomes a fair retribution for the perpetrator’s action. 
The only justification for a crime according to this 
theory is because the perpetrator has committed a 
crime. It is often said that this theory has a backward-
lookingorientation.(14) Hence, the orientation is towards 

the criminal act—which has been—committed by the 
perpetrator. The retribution concept in punishment is 
more aimed at providing a general prevention effect, 
which is to prevent other people from doing the same 
thing as the perpetrator. 

Penal Death in the Perspective of Indonesia’s 
Penalreform

Until this study written, the applicable criminal law 
in Indonesia is essentially a Dutch inheritance which 
was enforced on January 1, 1918. It is a criminal law 
that is much influenced by classical criminal law. At 
this point, it is understandable why the principles of 
criminal law enforced in Indonesia feel so stiff and rigid. 
Therefore, since the independence—precisely starting in 
1964—Indonesia has prepared a reformation of national 
criminal law in the form of Criminal Code Draft.There 
are several ideas behind the reformationof criminal law in 
Indonesia. They are: First, political reason, sociological 
reason, and practical reason.(15) 

Based on the background of the aforementioned idea, 
then in the concept of reforming the Indonesian criminal 
law, the penal deathis positioned as a specialpunishment, 
not as a mainpunishment as in the current Criminal Code. 
With its status as a special punishment, the penal deathin 
the reformation of Indonesian criminal law is also not 
formulated rigidly. It is formulated as a punishment 
who’sthe treatment and execution can be postponed 
(suspended penal death) with special conditions. To 
provide an overview of penal deathin the concept of 
reformation criminal law in Indonesia, the following are 
its formulation in the Indonesian Criminal Code Draft 
(2015), namely:

Article 89

Penal deathis alternatively sentenced as the last 
resort to protect the community.

Article 91

(1)	 The execution of penal deathcan be postponed 
with a probation period of 10 (ten) years, if:

a.	 the people’s reaction to the condemned inmate 
is not great;

b.	 the condemned inmate shows regret and there is 
hope for improvement;



Indian Journal of Forensic Medicine & Toxicology, April-June 2021, Vol. 15, No. 2      1111

c.	 the condemned inmate position in the criminal 
offense is not very important; and

d.	 there are mitigating reasons. 

Conclusion

Based on the brief study above, it can be concluded 
that:

Execution of prisoners can be done by using lethal 
drugs and gunfire. Although until now Indonesia still 
applies penal death, the execution of penal death still 
respects the values of life. One of the methods taken 
is by calling for doctors to giving drugs on and carries 
off penal death. The tendency to keep the penal death 
in Indonesia is based on the values of Islamic law as a 
religion that is believed by the majority of Indonesian 
people. 

Ethical Clearence: Yes

Conflict of Interest: No

Source of Funding: Muhammadiyah Malang 
University 

References 
[1]	 J.E. Sahetapy. Death Penalty Threat Against 

Planned Murder. Malang: In-TRANS Publishing; 
2009 p. 72-75

[2]	 Luthfi A. Islamic Ideology and Utopia: Three 
Models of Democratic State in Indonesia. Jakarta: 
Penerbit Freedom Institute; 2011 p. 293. 

[3]	 Doris CC, and Graeme R. Newman (ed.). Crime 
and Punishment Around the World Asia and Pacific 
Volume 3. California: ABC-CLIO Santa Barbara; 
2011 p. 92.

[4]	 Ahmad S.M. Islam and Pancasila as the basis of the 
state. Jakarta: Pustaka LP3ES Indonesia; 2003 p. 1. 

[5]	 The provision of the 1945 Constitution Article 
29 (1) expressly stated, The State is based on the 
Belief in One Supreme God.

[6]	 Jimly A. Indonesian Criminal Law Reform. 
Bandung: Angkasa; 1995 p. 193.

[7]	 Jimly A. Indonesian Criminal Law Reform: The 
Study of Criminal Forms in the Fiqh Legal Tradition 
and Their Relevance to the Effort to Revise the 
National Criminal Code. Bandung: Angkasa; 1996 
p. 51. 

[8]	 Satjipto R. The rule of law that makes people 
happy. Yogyakarta: Genta Press; 2008 p. 31.

[9]	 Satjipto R. Laws and Good Living Conduct are the 
Basis of Good Law. Jakarta: PT. Kompas Media 
Nusantara; 2009 p. 116.

[10]	Bernard L. Laws in Empty Space. Surabaya: 
Srikandi; 2006 p. 3. 

[11]	David B. The Problem of Punishment. New York: 
Cambridge University Press; 2008 p. 85.

[12]	M. Abdul K. Contribution of Islamic Criminal Law 
in Criminal Law Reform in Indonesia.Semarang: 
Thesis Program Magister Ilmu Hukum Universitas 
Diponegoro; 2001 p. 128.

[13]	Marcella ES. Verbal Sanctions: Alternative Types 
of Criminal Sanctions in the Reform of the National 
Criminal Law. Semarang: Disertasi Program 
Doktor Ilmu Hukum Universitas Diponegoro; 2010 
p. 127.

[14]	Matthew RL. Contemporary Criminal Law: 
Concepts, Cases, and Controversies. California : 
Sage Publications Inc; 2010 p. 55-57.

[15]	Mardjono R. Criminal Law Reform. Jakarta: Pusat 
Pelayanan Keadilan dan Pengabdian Hukum (d/h 
Lembaga Kriminologi) Universitas Indonesia; 
1995 p. 22-23. 


